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35(/,0,1$5<�67$7(0(17�

� 2Q�-XQH�����������WKLV�&RXUW�LVVXHG�DQ�2SLQLRQ�DQG�2UGHU�GHQ\LQJ�3ODLQWLIIV¶�PRWLRQV�IRU�

D�SUHOLPLQDU\�LQMXQFWLRQ�DQG�FODVV�FHUWLILFDWLRQ�DQG�JUDQWLQJ�'HIHQGDQWV¶�PRWLRQ�WR�GLVPLVV�RQ�

WKH�EDVLV�WKDW���8�6�&���������E�����EDUV�MXULVGLFWLRQ�RYHU�3ODLQWLIIV¶�FODLPV��FRQFOXGLQJ�WKDW�

³IHGHUDO�FRXUWV�GR�QRW�KDYH�MXULVGLFWLRQ�RYHU�D�FODLP�FKDOOHQJLQJ�SDUW�RI�WKH�SURFHVV�RI�UHPRYDO�

SURFHHGLQJV�´��'NW��1R������DW�����2Q�WKLV�EDVLV��WKH�&RXUW�HQWHUHG�ILQDO�MXGJPHQW�GLVPLVVLQJ�WKH�

PDWWHU�RQ�-XQH������������'NW��1R��������3XUVXDQW�WR�)HG��5��&LY��3�����H���3ODLQWLIIV�KHUHE\�

PRYH�IRU�DOWHUDWLRQ�RU�DPHQGPHQW�RI�WKH�&RXUW¶V�-XGJPHQW�RQ�WZR�EDVHV����

First��3ODLQWLIIV�UHTXHVW�WKDW�WKH�&RXUW�UHLQVWDWH�3ODLQWLIIV¶�FODLPV�DV�WKH\�UHODWH�WR�ERQG�

KHDULQJV���7KH�6XSUHPH�&RXUW�KDV�KHOG�WKDW�VHFWLRQ������E�����GRHV�QRW�EDU�MXULVGLFWLRQ�RYHU�

FODLPV�FKDOOHQJLQJ�FXVWRG\�SURFHHGLQJV��LQFOXGLQJ�ERQG�KHDULQJV����See�Jennings v. Rodriguez��

����6��&W�������������������KROGLQJ�WKDW�VHFWLRQ������E�����GLG�QRW�SUHFOXGH�UHYLHZ�RI�ZKHWKHU�

³FHUWDLQ�VWDWXWRU\�SURYLVLRQV�UHTXLUH�GHWHQWLRQ�ZLWKRXW�D�ERQG�KHDULQJ´�EHFDXVH�TXHVWLRQ�RI�ULJKW�

WR�D�ERQG�KHDULQJ�GLG�QRW�³µDULV>H@�IURP¶�WKH�DFWLRQV�WDNHQ�WR�UHPRYH�WKHVH�DOLHQV´�����

Second��3ODLQWLIIV�UHTXHVW�WKDW�WKH�&RXUW�UHLQVWDWH�&RXQW�6L[��3ODLQWLIIV¶�$GPLQLVWUDWLYH�

3URFHGXUH�$FW��³$3$´��FODLP�WKDW�'HIHQGDQWV¶�GHFLVLRQ�WR�LPSOHPHQW�WKH�5HIXVDO�WR�3URGXFH�

3ROLF\��³3ROLF\´��ZDV�DUELWUDU\�DQG�FDSULFLRXV����,W�LV�XQGLVSXWHG�WKDW�VHFWLRQ������E�����GRHV�QRW�

EDU�MXULVGLFWLRQ�RYHU�WKH�FODLPV�RI�WKH�2UJDQL]DWLRQDO�3ODLQWLIIV��VLQFH�WKH\�DUH�QRW�VXEMHFW�WR�

UHPRYDO�SURFHHGLQJV�DQG�WKHUHIRUH�KDYH�QR�DOWHUQDWLYH�PHFKDQLVP�E\�ZKLFK�WR�VHHN�UHYLHZ�RI�

WKHLU�FODLPV���'HIHQGDQWV�GR�QRW�FRQWHQG�RWKHUZLVH���7KH�$3$�FODLP�DOVR�PHULWV�UHLQVWDWHPHQW�

IRU�DOO�SODLQWLIIV�IRU�WKH�DGGLWLRQDO�UHDVRQ�WKDW�LW�FKDOOHQJHV�WKH�'HIHQGDQWV¶�decision-making

process�LQ�LPSOHPHQWLQJ�WKH�5HIXVDO�WR�3URGXFH�3ROLF\��WKH�³3ROLF\´��UDWKHU�WKDQ�WKH�XVH�RI�97&�

�������������������������������������������������
��3ODLQWLIIV¶�DUELWUDU\�DQG�FDSULFLRXV�$3$�FODLP�ZDV�DVVHUWHG�RQ�EHKDOI�RI�ERWK�WKH�
RUJDQL]DWLRQDO�DQG�LQGLYLGXDO�SODLQWLIIV��
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LQ�UHPRYDO�SURFHHGLQJV���$FFRUGLQJO\��&RXQW�6L[�LV��E\�GHILQLWLRQ��RXWVLGH�WKH�VFRSH�RI�VHFWLRQ�

�����E������DV�LW�GRHV�QRW�³DULV>H@�IURP´�UHPRYDO�SURFHHGLQJV����

%HFDXVH�WKH�JUDQW�RI�WKH�PRWLRQ�WR�GLVPLVV�GRHV�QRW�DGGUHVV�FRQWUROOLQJ�ODZ�DQG�IDFWV�

HVWDEOLVKLQJ�WKDW�VHFWLRQ������E�����GRHV�QRW�EDU�MXULVGLFWLRQ�RYHU�3ODLQWLIIV¶�FODLPV�UHJDUGLQJ�

FXVWRG\�DQG�XQGHU�WKH�$3$��3ODLQWLIIV�UHVSHFWIXOO\�UHTXHVW�WKDW�WKH�&RXUW�UHLQVWDWH�&RXQW�6L[�DQG�

DOO�RWKHU�FODLPV�DV�WKH\�UHODWH�WR�ERQG�KHDULQJV�DQG�JUDQW�3ODLQWLIIV¶�PRWLRQV�IRU�FODVV�

FHUWLILFDWLRQ�DQG�SUHOLPLQDU\�LQMXQFWLRQ��IRU�WKH�UHDVRQV�VHW�IRUWK�LQ�3ODLQWLIIV¶�EULHILQJ��

$5*80(17�

$�5XOH����H��PRWLRQ�PD\�EH�JUDQWHG������³WR�SUHYHQW�PDQLIHVW�LQMXVWLFH�´�����³WR�FRUUHFW�

HUURUV�RI�ODZ�RU�IDFW�´�����ZKHUH�QHZ�HYLGHQFH�EHFRPHV�DYDLODEOH��RU�����ZKHUH�WKHUH�LV�³DQ�

LQWHUYHQLQJ�FKDQJH�LQ�FRQWUROOLQJ�ODZ�´��Smith v. City of New York��1R�����&LY��������-*.���

�����:/����������DW�
���6�'�1�<��-XQH�����������FLWLQJ�Virgin Atl. Airways, Ltd. v. Nat’l 

Mediation Bd.������)��G��������������G�&LU�����������7KH�PRYDQW�PXVW�³GHPRQVWUDWH�WKDW�WKH�

&RXUW�RYHUORRNHG�µFRQWUROOLQJ�ODZ�RU�IDFWXDO�PDWWHUV¶�WKDW�KDG�EHHQ�SUHYLRXVO\�SXW�EHIRUH�LW�´��

Taylor v. Advent Product Development��1R�����&9�������&0��������:/����������DW�
��

�6�'�1�<��0D\������������TXRWLQJ�R.F.M.A.S., Inc. v. Mimi So.������)��6XSS���G����������

�6�'�1�<����������see also Johnson v. Progressive Corp. Ins. Co.��1R�����&9�������&0��������

:/����������DW�
���6�'�1�<��0D\������������³7KH�VWDQGDUGV�JRYHUQLQJ�)HG��5��&LY��3�����H��

DQG�/RFDO�&LYLO�5XOH�����DUH�WKH�VDPH�´����7KH�UHOHYDQW�LQIRUPDWLRQ�³PXVW�KDYH�EHHQ�SXW�EHIRUH�

>WKH�FRXUW@�RQ�>DQ@�XQGHUO\LQJ�PRWLRQ�´�DQG��³KDG�>LW@�EHHQ�FRQVLGHUHG��PLJKW�KDYH�UHDVRQDEO\�

DOWHUHG�WKH�UHVXOW�EHIRUH�WKH�FRXUW�´�Salveson v. JP Morgan Chase & Co.������)��6XSS���G������

�����(�'�1�<���������TXRWLQJ�Henderson v. City of New York��1R�����&9�������)%��&/3���

�����:/����������DW�
���(�'�1�<��1RY��������������
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,�� 7+(�&2857�6+28/'�5(,167$7(�3/$,17,))6¶�&/$,06�$6�7+(<�
5(/$7(�72�%21'�+($5,1*6��

3ODLQWLIIV¶�FKDOOHQJH�WR�WKH�XVH�RI�97&�DW�ERQG�KHDULQJV�LV�QRW�EDUUHG�E\�VHFWLRQ�

�����E�������7KH�&RXUW¶V�GLVPLVVDO�RI�DOO�FODLPV�ZDV�H[SOLFLWO\�EDVHG�RQ�WKH�FRQFOXVLRQ�WKDW�XQGHU�

VHFWLRQ������E������³IHGHUDO�FRXUWV�GR�QRW�KDYH�MXULVGLFWLRQ�RYHU�D�FODLP�FKDOOHQJLQJ�SDUW�RI�WKH�

SURFHVV�RI�UHPRYDO�SURFHHGLQJV�´��'NW��1R������DW�����%XW�WKLV�UHDVRQLQJ�GRHV�QRW�DSSO\�WR�FODLPV�

FKDOOHQJLQJ�WKH�XVH�RI�97&�ZLWK�UHVSHFW�WR�FXVWRG\�DQG�GHWHQWLRQ�SURFHHGLQJV��LQFOXGLQJ�ERQG�

KHDULQJV���EHFDXVH�ERQG�KHDULQJV�DUH�OHJDOO\�DQG�IDFWXDOO\�GLVWLQFW�IURP�UHPRYDO�SURFHHGLQJV�DQG�

DUH�QRW�UHYLHZDEOH�RQ�SHWLWLRQV�IRU�UHYLHZ�LQ�IHGHUDO�FRXUW���See ��8�6�&����������SURYLGLQJ�IRU�

MXGLFLDO�UHYLHZ�RQO\�RI�³RUGHUV�RI�UHPRYDO´����'HIHQGDQWV¶�XVH�RI�97&�DW�ERQG�KHDULQJV�

FRQVLVWHQWO\�OHDGV�WR�DGYHUVH�GHWHUPLQDWLRQV�DQG�SURORQJHG�GHWHQWLRQ�IRU�GHWDLQHG�LPPLJUDQWV��DV�

VHW�IRUWK�LQ�3ODLQWLIIV¶�SDSHUV�DQG�DW�RUDO�DUJXPHQW���See, e.g.��0D\����������+U¶J�7U���'NW��1R��

����DW����������GLVFXVVLQJ����IDLOHG�DWWHPSWV�WR�FRQQHFW�YLD�97&�WKDW�OHG�WR�SURORQJHG�GHWHQWLRQ�

GXH�WR�LQDELOLW\�WR�KROG�ERQG�KHDULQJ�DV�D�UHVXOW�RI�WKH�3ROLF\���6XSS��'HFO��RI�/HHQD�.KDQGZDOD�

�'NW��1R������������DOO�ERQG�KHDULQJV�FRQGXFWHG�E\�97&���

%RQG�KHDULQJV�GHWHUPLQH�VROHO\�ZKHWKHU�D�QRQFLWL]HQ�VKRXOG�EH�GHWDLQHG�RU�DW�OLEHUW\�

GXULQJ�WKH�SHQGHQF\�RI�KLV�XQGHUO\LQJ�UHPRYDO�SURFHHGLQJV���7KH�GHFLVLRQ�PDGH�E\�DQ�

LPPLJUDWLRQ�MXGJH�DW�D�ERQG�KHDULQJ�KDV�QR�OHJDO�HIIHFW�RQ�WKH�UHPRYDO�SURFHHGLQJV��i.e.��WKH�

SURFHVV�RI�DGMXGLFDWLQJ�UHPRYDELOLW\�RU�DSSOLFDWLRQV�IRU�UHOLHI�IURP�UHPRYDO���See���&�)�5����

��������G���³&RQVLGHUDWLRQ�E\�WKH�,PPLJUDWLRQ�-XGJH�RI�DQ�DSSOLFDWLRQ�RU�UHTXHVW�RI�D�

UHVSRQGHQW�UHJDUGLQJ�FXVWRG\�RU�ERQG�XQGHU�WKLV�VHFWLRQ�shall be separate and apart from, and 

shall form no part of, any deportation or removal hearing or proceeding�´���HPSKDVLV�DGGHG����

$FFRUGLQJO\��FKDOOHQJHV�WR�GHWHQWLRQ�SURFHGXUHV��LQFOXGLQJ�ERQG�KHDULQJV²OLNH�WKRVH�EURXJKW�

KHUH²GR�QRW�³DULV>H@�IURP´�UHPRYDO�SURFHHGLQJV�DQG��DV�D�UHVXOW��DUH�QRW�EDUUHG�E\�VHFWLRQ�
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�����E�������,QGHHG��EHFDXVH�ERQG�KHDULQJV�DUH�³VHSDUDWH�DQG�DSDUW�IURP´�UHPRYDO�SURFHHGLQJV��

WKH\�DUH�DOVR�QRW�UHYLHZDEOH�LQ�D�SHWLWLRQ�IRU�UHYLHZ���7KXV��WR�WKH�H[WHQW�WKH�&RXUW¶V�

GHWHUPLQDWLRQ�UHOLHG�RQ�WKH�DELOLW\�IRU�3ODLQWLIIV�WR�UDLVH�WKHLU�FODLPV�LQ�D�SHWLWLRQ�IRU�UHYLHZ��WKDW�

UHDVRQLQJ�LV�LQDSSOLFDEOH�WR�3ODLQWLIIV¶�FKDOOHQJH�WR�WKH�XVH�RI�97&�DW�ERQG�KHDULQJV��

,QGHHG��WKH�6XSUHPH�&RXUW�H[SODLQHG�WKDW�FKDOOHQJHV�WR�ERQG�KHDULQJV�DUH�LQGHSHQGHQW�RI�

FKDOOHQJHV�WR�UHPRYDO�DQG�WKXV�DUH�QRW�EDUUHG�E\�VHFWLRQ������E�������,Q�Jennings v. Rodriguez��

WKH�SODLQWLIIV�FKDOOHQJHG�WKHLU�GHWHQWLRQ�GXULQJ�WKHLU�LPPLJUDWLRQ�SURFHHGLQJV�EHFDXVH�WKH\�ZHUH�

QRW�SURYLGHG�LQGLYLGXDOL]HG�ERQG�KHDULQJV�������6��&W��DW�������7KH�&RXUW�FRQFOXGHG�WKDW�WKH�

FODLPV�ZHUH�QRW�EDUUHG�EHFDXVH�WKH�SODLQWLIIV�ZHUH�³QRW�HYHQ�FKDOOHQJLQJ�DQ\�SDUW�RI�WKH�SURFHVV�

E\�ZKLFK�WKHLU�UHPRYDELOLW\�ZLOO�EH�GHWHUPLQHG�´��Id.�DW�������7KH�&RXUW�WKXV�H[SUHVVO\�FDUYHG�

RXW�FXVWRG\�GHWHUPLQDWLRQV�DV�QRW�³DULVLQJ�IURP´�UHPRYDO�SURFHHGLQJV��DQG�KHOG�WKDW�VXFK�

FKDOOHQJHV�ZHUH�QRW�EDUUHG�E\�VHFWLRQ������E�������See id.�DW����������

2WKHU�FRXUWV�DSSO\LQJ�WKLV�SULQFLSOH��LQFOXGLQJ�LQ�WKLV�GLVWULFW��KDYH�VLPLODUO\�KHOG�WKDW�

VHFWLRQ������E�����GRHV�QRW�VWULS�IHGHUDO�FRXUWV�RI�MXULVGLFWLRQ�RYHU�FKDOOHQJHV�WR�ERQG�KHDULQJV���

See, e.g.��You, Xiu Qing v. Nielsen������)��6XSS���G�����������6�'�1�<���������VHFWLRQ�

�����E�����GRHV�QRW�SUHFOXGH�UHYLHZ�³RYHU�FKDOOHQJHV�WR�GHWHQWLRQ�WKDW�DUH�LQGHSHQGHQW�RI�

FKDOOHQJHV�WR�UHPRYDO�RUGHUV´��FLWLQJ�+�5��&RQI��5HS������������������������Michalski v. 

Decker������)��6XSS���G�����������6�'�1�<���������³0LFKDOVNL�FDQQRW�EH�FKDOOHQJLQJ�DQ�RUGHU�

RI�UHPRYDO�IRU�WKH�FRPPRQ�VHQVH�UHDVRQ�WKDW�KH�LV�QRW�\HW�VXEMHFW�WR�RQH���&RQVHTXHQWO\��EHFDXVH�

KLV�FKDOOHQJH�WR�WKH�ODZIXOQHVV�RI�SUH�UHPRYDO�GHWHQWLRQ�FDQQRW�EH�FRQQHFWHG�WR�WKDW�ZKLFK�GRHV�

QRW�H[LVW���������GRHV�QRW�EDU�KLV�SHWLWLRQ�´��FLWLQJ���&�)�5������������G�����Torres v. Decker�����

&9��������9(&��������:/����������DW�
���6�'�1�<��'HF�������������FODLP�RI�GXH�SURFHVV�

YLRODWLRQ�DV�D�UHVXOW�RI�LPSURSHU�ERQG�GHWHUPLQDWLRQ�QRW�EDUUHG�E\�VHFWLRQ������E�����XQGHU�
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Jennings���Joseph v. Decker��1R�����&9�������5$��������:/����������DW�
���6�'�1�<��1RY��

�����������SODLQWLII¶V�SURFHGXUDO�GXH�SURFHVV�FODLP�UHJDUGLQJ�EXUGHQ�DW�ERQG�KHDULQJ�QRW�EDUUHG�

E\�VHFWLRQ������E�������see also 3OV¶��5HS��0RW��&ODVV�&HUW��DQG�3UHOLP��,QM���'NW��1R������DW���

�VHFWLRQ������E�����DSSOLHV�RQO\�WR�UHYLHZV�RI�RUGHUV�RI�UHPRYDO��FLWLQJ�Michalski������)��6XSS��

�G�DW���������+HUH��WRR��WKH�&RXUW�PDLQWDLQV�MXULVGLFWLRQ�RYHU�3ODLQWLIIV¶�FKDOOHQJHV�WR�WKH�XVH�RI�

97&�DW�ERQG�KHDULQJV��

,Q�WKHLU�SDSHUV�DQG�DW�RUDO�DUJXPHQW��3ODLQWLIIV�UHSHDWHGO\�H[SODLQHG�KRZ�ERQG�KHDULQJV�

DUH�GLVWLQFW�IURP�UHPRYDO�SURFHHGLQJV���See, e.g.��0D\����������+U¶J�7U���'NW��1R������DW�������

����³>7@KHUH�DUH�ERQG�DQG�FXVWRG\�GHWHUPLQDWLRQV�ZKLFK�DUH�QRW�SDUW�RI�WKH�UHPRYDO�

GHWHUPLQDWLRQ��������>7@KRVH�DUH�QRW�UHPRYDO�TXHVWLRQV��WKRVH�DUH�VHSDUDWH�TXHVWLRQV��������´���id. DW�

�������³7KH�SHWLWLRQ�IRU�UHYLHZ�SURFHVV�GRHV�QRW�SURYLGH�DQ\�ZD\�WR�UHYLHZ�FODLPV�RI�LQGLYLGXDOV�

ZKR�SUHYDLO�LQ�WKHLU�UHPRYDO�SURFHHGLQJ��RU�DQ\�ZD\�WR�UHYLHZ�FXVWRG\�GHWHUPLQDWLRQV��������´���

3OV�¶�/WU��0RW��2SS��0RW��'LVPLVV��'NW��1R������DW���Q����³�������E�����������GRHV�QRW�DSSO\�WR�

FODLPV�UHODWHG�WR�FXVWRG\��������´���&RPSO���'NW��1R�����������	�Q����2UJDQL]DWLRQDO�3ODLQWLIIV�

UHSUHVHQW�GHWDLQHG�LPPLJUDQWV�LQ�ERQG�KHDULQJV����+RZHYHU��LQ�YLHZ�RI�WKH�JRYHUQPHQW¶V�EULHILQJ�

WKDW�VRXJKW�WR�WUHDW�DOO�LPPLJUDWLRQ�SURFHHGLQJV�WRJHWKHU��WKH�&RXUW�GLG�QRW�DGGUHVV�WKH�OHJDO�DQG�

IDFWXDO�GLIIHUHQFHV�WKDW�UHQGHU�ERQG�KHDULQJV�H[HPSW�IURP�VHFWLRQ������E����¶V�MXULVGLFWLRQDO�EDU���

7KHUHIRUH��3ODLQWLIIV�UHVSHFWIXOO\�UHTXHVW�WKDW�WKH�&RXUW�DOWHU�RU�DPHQG�LWV�MXGJPHQW�WR�UHLQVWDWH�

3ODLQWLIIV¶�FODLPV�DV�DSSOLHG�WR�ERQG�KHDULQJV��

,,�� 7+(�&2857�6+28/'�5(,167$7(�3/$,17,))6¶�&/$,0�81'(5�7+(�
$'0,1,675$7,9(�352&('85(�$&7�

7KH�&RXUW�VKRXOG�DOVR�UHLQVWDWH�&RXQW�6L[���3ODLQWLIIV¶�DUELWUDU\�DQG�FDSULFLRXV�$3$�

FODLP���&RXQW�6L[�DVVHUWV�WKDW�'HIHQGDQWV¶�GHFLVLRQ�WR�LPSOHPHQW�97&�DW�DOO�UHPRYDO�KHDULQJV�

ZDV�³DUELWUDU\��FDSULFLRXV��DQ�DEXVH�RI�GLVFUHWLRQ��RU�RWKHUZLVH�QRW�LQ�DFFRUGDQFH�ZLWK�WKH�ODZ´�
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EHFDXVH�LW�³UHYHUVHV�\HDUV�RI�VHWWOHG�DQG�ZHOO�FRQVLGHUHG�SUDFWLFH�ZLWKRXW�UHDVRQHG�H[SODQDWLRQ�

DQG�LQ�FRQWUDGLFWLRQ�WR�WKH�HYLGHQFH�´��&RPSO���'NW��1R������������������7KLV�FODLP²ZKLFK�

FKDOOHQJHV�WKH�decision-making process UHJDUGLQJ�WKH�3ROLF\�DQG�QRW�97&�LWVHOI²LV�QRW�EDUUHG�

E\�VHFWLRQ������E������

,Q�JUDQWLQJ�'HIHQGDQWV¶�PRWLRQ�WR�GLVPLVV��WKH�&RXUW�REVHUYHG�WKDW�3ODLQWLIIV�PD\�VHHN�

UHGUHVV�IRU�WKHLU�FODLPV�LQ�³D�%,$�SURFHHGLQJ�RU�������D�SHWLWLRQ�IRU�UHYLHZ´��'NW��1R������DW������

%XW�WKLV�UHDVRQLQJ�GRHV�QRW�DQG�FDQQRW�DSSO\�WR�WKH�2UJDQL]DWLRQDO�3ODLQWLIIV¶�FODLP�WKDW�

'HIHQGDQWV�LPSOHPHQWHG�WKH�3ROLF\�LQ�DQ�DUELWUDU\�DQG�FDSULFLRXV�PDQQHU���7KH�2UJDQL]DWLRQDO�

3ODLQWLIIV�KDYH�LQGHSHQGHQW�ULJKWV�WR�FKDOOHQJH�DGPLQLVWUDWLYH�GHFLVLRQ�PDNLQJ�XQGHU�WKH�$3$��

DQG�&RXQW�6L[��EURXJKW�E\��inter alia��WKH�2UJDQL]DWLRQDO�3ODLQWLIIV��&RPSO���'NW��1R�������������

�����LV�MXVW�VXFK�D�FKDOOHQJH���,W�LV�XQGLVSXWHG�WKDW�WKH�2UJDQL]DWLRQDO�3ODLQWLIIV�ZLOO�QHYHU�KDYH�

VWDQGLQJ�LQ�D�%,$�DSSHDO�RU�SHWLWLRQ�IRU�UHYLHZ�WR�FKDOOHQJH�'HIHQGDQWV¶�GHFLVLRQ�PDNLQJ�LQ�

HVWDEOLVKLQJ�WKH�3ROLF\���$V�D�UHVXOW��VHFWLRQ������E�����FDQQRW�EDU�&RXQW�6L[���See Candra v. 

Cronen������)��6XSS���G�����������'��0DVV���������FKLOGUHQ¶V�$3$�FODLPV�UHODWHG�WR�WKHLU�

IDWKHU¶V�UHPRYDO�SURFHHGLQJV�QRW�EDUUHG�EHFDXVH�³WKH�*RYHUQPHQW�KDV�QRW�H[SODLQHG�KRZ�WKH�

&DQGUD�&KLOGUHQ�FRXOG�DVVHUW�WKHLU�VHSDUDWH�ULJKWV�XQGHU�WKH�&RQVWLWXWLRQ�RU�$3$�LQ�WKHLU�IDWKHU¶V�

UHPRYDO�SURFHHGLQJV´���Inland Empire - Immigrant Youth Collective v. Nielsen��1R��('&9����

�����36*��6+.[��������:/���������DW�
����&�'��&DO��$SU�������������$3$�FODLPV�DOORZHG�WR�

VWDQG�EHFDXVH�VHFWLRQ������E�����³GRHV�QRW�GHSULYH�GLVWULFW�FRXUWV�RI�MXULVGLFWLRQ�ZKHUH�D�FODLP�

FRXOG�QRW�KDYH�EHHQ�OLWLJDWHG�LQ�UHPRYDO�SURFHHGLQJV´���see also 3OV¶��2SS��/WU��3UH�0RW��&RQI��

�'NW��1R������DW����³>7@KH�3)5�SURFHVV�GRHV�QRW�DSSO\�WR�������WKH�FODLPV�RI�WKH�RUJDQL]DWLRQDO�

SODLQWLIIV�´���0D\����������+U¶J�7U���'NW��1R������DW��������³7KH�SHWLWLRQ�IRU�UHYLHZ�SURFHVV�GRHV�

QRW�SURYLGH�������DQ\�PHFKDQLVP�WR�UHYLHZ�WKH�FODLPV�RI�WKH�RUJDQL]DWLRQDO�SODLQWLIIV�´����,QGHHG��
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'HIHQGDQWV�KDYH�QHYHU�DUJXHG�WKDW�VHFWLRQ������E�����GHSULYHV�WKLV�&RXUW�RI�MXULVGLFWLRQ�RYHU�

&RXQW�6L[���

0RUHRYHU��3ODLQWLIIV¶�FKDOOHQJH�WR�WKH�decision-making process�WKDW�OHG�WR�WKH�3ROLF\�LV�

VLPLODUO\�QRW�EDUUHG�E\������E�������3ODLQWLIIV¶�FODLP�WKDW�'HIHQGDQWV¶�GHFLVLRQ�WR�DGRSW�WKH�

EODQNHW�3ROLF\�ZDV�DUELWUDU\�DQG�FDSULFLRXV�GRHV�QRW�FKDOOHQJH�DQ\�RUGHUV�RI�UHPRYDO�DQG�LV�

LQGHSHQGHQW�IURP�WKH�LPSDFW�RI�WKH�3ROLF\�RQ�UHPRYDO�SURFHHGLQJV���$FFRUGLQJO\��&RXQW�6L[�LV�

QRW�VXEMHFW�WR�VHFWLRQ������E����¶V�MXULVGLFWLRQDO�EDU��DV�LW�GRHV�QRW�³DULV>H@�IURP´�UHPRYDO�

SURFHHGLQJV���1XPHURXV�FRXUWV�KDYH�UHDFKHG�WKH�VDPH�FRQFOXVLRQ���See Regents of the Univ. of 

California v. U.S. Dep’t of Homeland Sec.������)��G������������WK�&LU���������UHMHFWLQJ�

*RYHUQPHQW�DUJXPHQW�WKDW�VHFWLRQ������E�����HOLPLQDWHG�MXULVGLFWLRQ�RYHU�FODLPV�WKDW�WKH�

GHFLVLRQ�WR�UHVFLQG�WKH�'$&$�SURJUDP�ZDV�DUELWUDU\�DQG�FDSULFLRXV�EHFDXVH�WKH�SURYLVLRQ�

³DSSO>LHV@�RQO\�WR�WKRVH�FODLPV�VHHNLQJ�MXGLFLDO�UHYLHZ�RI�RUGHUV�RI�UHPRYDO�´��Id.�DW������Q������

see also, e.g.��Jennings������6��&W��DW������VHFWLRQ������E�����GRHV�QRW�EDU�MXULVGLFWLRQ�ZKHUH�

SODLQWLIIV�³DUH�QRW�DVNLQJ�IRU�UHYLHZ�RI�DQ�RUGHU�RI�UHPRYDO��������FKDOOHQJLQJ�WKH�GHFLVLRQ�WR�

GHWDLQ�WKHP�LQ�WKH�ILUVW�SODFH�RU�WR�VHHN�UHPRYDO��������>RU@�FKDOOHQJLQJ�DQ\�SDUW�RI�WKH�SURFHVV�E\�

ZKLFK�WKHLU�UHPRYDELOLW\�ZLOO�EH�GHWHUPLQHG´���Torres v. U.S. Dep’t of Homeland Sec.��1R�����

&9������������:/����������DW�
���6�'��&DO��6HSW�������������VHFWLRQ������E�����GRHV�QRW�EDU�

MXULVGLFWLRQ�ZKHUH�³3ODLQWLII�EULQJV�D�SURFHGXUDO�FKDOOHQJH�WR�WHUPLQDWLRQ�RI�KLV�'$&$�VWDWXV�

>LQFOXGLQJ�XQGHU�WKH�$3$@��DQ�LVVXH�LQGHSHQGHQW�IURP�DQ\�UHPRYDO�SURFHHGLQJV´���Inland

�������������������������������������������������
��,QGHHG��WKH�VHFWLRQ�RI�'HIHQGDQWV¶�2SSRVLWLRQ�VHWWLQJ�IRUWK�WKHLU�MXULVGLFWLRQDO�DUJXPHQWV�XQGHU�
VHFWLRQ������E�����PDNHV�QR�PHQWLRQ�ZKDWVRHYHU�RI�3ODLQWLIIV¶�$3$�FODLP���'NW��1R�����DW����
�����,QVWHDG��'HIHQGDQWV�VHW�IRUWK�VHSDUDWH�DUJXPHQWV²LQ�D�VHSDUDWH�VHFWLRQ�RI�WKHLU�EULHI²
FODLPLQJ�WKDW�3ODLQWLIIV¶�$3$�FODLP�ZDV�EDUUHG�XQGHU�VRYHUHLJQ�LPPXQLW\���Id.�DW���������
6RYHUHLJQ�LPPXQLW\�GRHV�QRW�EDU�3ODLQWLIIV¶�$3$�FODLP�IRU�WKH�UHDVRQV�VHW�IRUWK�LQ�3ODLQWLIIV¶�
5HSO\�0HPRUDQGXP���'NW��1R�����DW�����
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Empire�������:/����������DW�
����VDPH���Medina v. U.S. Dep’t of Homeland Sec.��1R��&���

�����560�������:/����������DW�
���:�'��:DVK��1RY������������VDPH���Coyotl v. Kelly������)��

6XSS���G�������������1�'��*D���������VDPH���see also 3OV¶��5HS��0RW��&ODVV�&HUW��DQG�3UHOLP��

,QM���'NW��1R������DW����³�������E�����LV�µQRW�DLPHG�DW�FRQVROLGDWLQJ�FODLPV�DULVLQJ�IURP�

DGPLQLVWUDWLYH�DFWLRQV�XQUHODWHG�WR�DQ�RUGHU�RI�UHPRYDO¶��������´�����

%HFDXVH�WKH�&RXUW�KDV�RYHUORRNHG�UHOHYDQW�FRQWUROOLQJ�ODZ�DQG�IDFWXDO�PDWWHUV��3ODLQWLIIV�

UHVSHFWIXOO\�UHTXHVW�WKDW�WKH�&RXUW�DPHQG�LWV�-XGJPHQW�WR�UHLQVWDWH�3ODLQWLIIV¶�DUELWUDU\�DQG�

FDSULFLRXV�FODLP�XQGHU�WKH�$3$����

&21&/86,21�

7KH�&RXUW�VKRXOG�JUDQW�3ODLQWLIIV¶�PRWLRQV�DQG�DOWHU�RU�DPHQG�LWV�-XGJPHQW�WR�UHLQVWDWH�

&RXQW�6L[�DQG�3ODLQWLIIV¶�FODLPV�DV�DSSOLHG�WR�ERQG�KHDULQJV�DQG�JUDQW�3ODLQWLIIV¶�PRWLRQV�IRU�

FODVV�FHUWLILFDWLRQ�DQG�SUHOLPLQDU\�LQMXQFWLRQ��IRU�WKH�UHDVRQV�VHW�IRUWK�LQ�3ODLQWLIIV¶�EULHILQJ��

�
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5HVSHFWIXOO\�VXEPLWWHG���
�
/s/ Robert J. Gunther, Jr.  
5REHUW�-��*XQWKHU��-U��
&KULVWRSKHU�%RXFKRX[�
:LOOLDP�&��.LQGHU�
-HIIUH\�$��'HQQKDUGW�
:,/0(5�&87/(5�3,&.(5,1*�+$/(�
$1'�'255�//3�
��:RUOG�7UDGH�&HQWHU�
����*UHHQZLFK�6WUHHW�
1HZ�<RUN��1<�������
7HO�����������������

%URRNH�0HQVFKHO�
-HVVLFD�1LWVFKH�
6RQLD�0DUTXH]�
%522./<1�'()(1'(5�6(59,&(6�
����/LYLQJVWRQ�6WUHHW���WK�)ORRU�
%URRNO\Q��1<�������
7HO�����������������

6XVDQ�5HDJDQ�*LWWHV��
3RRMD�$��%RLVWXUH��
'DQD�5HKQTXLVW��
6DPXHO�5RVK�
'(%(92,6(�	�3/,03721�//3��
����7KLUG�$YHQXH�
1HZ�<RUN��1<�
7HO�����������������
)D[�����������������

-HQQLIHU�:LOOLDPV�
-XOLH�'RQD�
$DGKLWKL�3DGPDQDEKDQ�
7+(�/(*$/�$,'�62&,(7<�
����:DWHU�6WUHHW���UG�)ORRU�
1HZ�<RUN��1<���������
7HO�����������������
�
6KDNHHU�5DKPDQ�
-HQQ�5ROQLFN�%RUFKHWWD�
7+(�%521;�'()(1'(56�
����(�����VW�6WUHHW�
%URQ[��1<�������
7HO�����������������
Counsel for Plaintiffs

�
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